IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STARLI NG E. UNDERWOOD ) ClVIL ACTI ON
V. :
LA SALLE UNI VERSI TY NO. 07-1441
VEMORANDUM
Dal zel I, J. Decenber 3, 2007

Plaintiff Starling Underwood, a forner student in La
Sall e University's undergraduate nursing program has sued La
Sall e under 42 U . S.C. 8§ 1981 for allegedly dism ssing himfrom
its nursing programon the basis of his race. La Salle noved for
summary judgment, and in his response Underwood seeks to expand
his clainms to include race discrimnation under Title VI of the
Civil Rights Act of 1964 as well as gender and disability
discrimnation clainms under Title I X of the Cvil R ghts Act, the
Rehabilitation Act, and Title Il of the Americans with
Disabilities Act ("ADA").

W here resolve both La Salle's notion for summary
j udgnent and Underwood's twel fth-hour notion to amend his

conmplaint, and do so in favor of La Salle.



Fact ual Background!®

Underwood has worked as a security guard at Children's
Hospital of Phil adel phia since 1992. Def.'s Mem, Ex. A
(Underwood Dep.) at 13-14. Wiile working at Children's Hospital,
Under wood t ook cl asses at the Community Coll ege of Phil adel phi a.
Id. In 2002, he applied to La Salle's School of Nursing, and was
accepted into its program |d. at 30-31. In August of 2003, he
enrolled as a junior in La Salle's ACH EVE program?®. |d. From
the 2003 fall senmester through the 2004 fall senester, Underwood
successful ly passed nine classes in the nursing program 1d.,
Ex. 1. In the 2005 spring senester, Underwood took two cl asses,
Nur si ng Research and Care of Children and Adol escents, in which
he received grades of "F' and "D', respectively. [d., Ex. 1

To maintain one's standing at La Salle's School of
Nursi ng, a student nmust earn a grade of "C' or better in every

course taken. 1d. at 7-8, Ex. 2 (Student Handbook) at 33. A

'Under wood provi des no testinonial evidence of his own
because he did not depose any w tnesses. Underwood first
cont act ed opposi ng counsel to schedul e depositions on Septemnber
11, 2007 - one day before the close of discovery. 1In his letter,
whi ch was al so carbon copied to the Cerk of Court, he sought
consent from opposi ng counsel for a sixty-day extension of
di scovery. Pl.'s Mem Ex. C. Opposing counsel objected to
Underwood's request in a letter dated the sane day. 1d. Ex. E
Even i f opposi ng counsel had not objected, parties cannot
extend di scovery through consent, and we woul d not have granted
such an extension. W gave Underwood anple tinme to conduct
di scovery, but he failed to use that tinme and sought to extend it
at too |late a date.

The ACHI EVE programis a part-tinme, evening program for
students who are enployed full-tinme, but are seeking a Bachelors
of Science degree in Nursing. Def. Mem, Ex. B, Ex. 2 p. 210.
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student earns a "C' if she or he receives an overall score of at
| east 75%in a course. Student Handbook at 25. |f a student
earns less than a "C' in two courses in the sanme or sequenti al
senmesters, then it is La Salle's policy to dism ss that student
fromthe nursing program Underwood Dep. at 7-8; Student
Handbook at 33.

If a student feels that she is doing poorly in a class,
she can avoid a bad grade by withdraw ng fromthe course. To
w thdraw froma course, a student nust file a witten request
with the Dean's Ofice. 1d. at 157-58, Ex. 16 (Undergraduate
Catalog) at 20; Def.'s Mem, Ex. B (Hoerst Decl.), Ex. 2 at 145.
In any given senester, a student nust file for wi thdrawal before
the date designated in the academ c cal endar as the "w t hdrawa
deadl i ne." Undergraduate Catal og at 20; Hoerst Decl. Ex. 2 at
145. A student cannot effect a withdrawal by notifying the
instructor or by not attending class. 1d; Hoerst Decl. Ex. 2 at
145. In the 2005 spring senester the deadline for w thdraw ng
froma course was April 5, 2005. Underwood Dep. Ex. 6.

A student can also avoid a potential bad grade if the
instructor gives the student an inconplete for the course.
According to La Salle policy, an inconplete is warranted only
when "a student who has ot herw se maintai ned throughout the
senmester a passing grade in the course, but [failed] to take the
senmester exam nation or conplete all assigned course requirenents
for reasons beyond his/her control." Student Handbook at 25;

Under graduat e Catal og at 20.



In a May 24, 2005 letter, Diane M Wil and, Director of
t he Undergraduate Nursing Program notified Underwood that
pursuant to its policy La Salle was dismssing himfromits
nursi ng program because he had failed two classes in the sane

senmester. Underwood Dep. Ex. 19.

A Care for Children and Adol escents

In the 2005 spring senester, Dr. Mary Anne Peters
t aught Nursing Care of Children and Adol escents, also known as
Pedi atrics, a required senior-level class in La Salle's
under graduate nursing program 1d. at 38, Ex. 2 at 1. The class
syl | abus expl ai ned that the course had both clinical and in-class
parts. 1d. Ex. 2 at 1. The clinical part of the course was
pass/fail. 1d. Ex. 2 at 3. A student's final grade for the in-
class part of the course was based on her score on three factors:
(1) the first take® of the nmedication math test, which was worth

10% of the overall grade, (2) three unit exanms each worth 20%

and (3) a final conprehensive examworth 30% 1d. The class
syl l abus al so stated that "[a] pproved cal culators will be
provided by the professor”, id. at Ex. 2 at 4, and that "[a]ny

student requesting special accomopdations for test taking nust

follow the University policy and procedure with regard to the

3Students were required to take this examover until they
received a grade of at |east 80% Underwood Dep. Ex. 2 at 5. A
score of 80%on this examwas a prerequisite to adm nistering
medi cation in the clinical portion of the test, and if a student
failed to receive an 80% by mdterm she or he would be in
clinical jeopardy. 1d. Nonetheless, only the first take of the
exam counted towards the student's final grade. 1d.
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Anmerican [sic] with Disabilities Act guidelines.” 1d. at 5.

Underwood averaged a "D' in Pediatrics. He received a
50% on his first take of the medication math test, an 80% 59%
and 81% on the three respective unit exans, and a 76% on the
final. 1d. at 52-52, 67-68, 82-86, Ex. 3, 7-9, 11. Thus, he
aver aged just below 72% overall, earning hima "D' in the course.
Id. 87-89, Ex. 12.

During at | east one exam Underwood was not permtted
to use his own calculator. |[d. at 97-99. Dr. Peters announced
at the beginning of the examthat students were only allowed to
use a cal cul ator she issued. 1d. at 97-98. Prior to that day in
cl ass, Underwood had not requested to use his own cal cul at or
during this exam [d. at 97, 98-99, 99-100. Underwood saw t hat
prior to the start of this examDr. Peters permtted an African-
Anerican femal e student to use the cal cul ator that she had
brought rather than an issued one. Id. at 98, 100. Underwood
t hen asked Dr. Peters if he could use the cal cul ator he had
brought to class. 1d. at 93-94, 98-100. Underwood testified that
Dr. Peters told himthat he could not because he could use his
calculator to cheat on the exam [d. at 93-94. Underwood
testified that he had difficulty seeing the display panel and
pressing the buttons on the issued cal culator, and did not feel
confortable with the cal cul ator or have "confidence" in it. 1d.

at 96, 100-01

B. Nur si ng Resear ch




In the 2005 spring senester, Dr. Barbara Hoerst taught
Nur si ng Research, a required senior-|level course. The focus of
the class was devel opi ng, designing, and drafting research
proposals. 1d. Ex. 13 at 1. The class syllabus expl ai ned that
the grade for the course would be determ ned by four factors: (1)
two nultiple-choice exans, each worth 20% of the overall grade,
(2) a formal paper, consisting of three drafts and a final paper,
each worth 10% (3) a critique of a research article worth 15%
and (4) class participation worth 5% |d. Ex. 13 at 2-3. The
syl abus al so contai ned a schedule for every exam and assi gnnent
during the entire course, as well as instructions on when each
draft of the formal paper was due, what it should contain, the
criteria it would be judged by, and a suggested |layout. 1d. Ex.
13 at 4-7.

Underwood received an "F" in Nursing Research. He got
82% and 50% on the two nultiple-choice exans, 85%for the
research article critique, 50%for class participation, 70% on
the first draft of the formal paper, and 0% on all subsequent

versions.* Hoerst Decl. 97 3-8. Underwood did not submit a final

*Under wood received 70% for the first draft of the forma
paper because Dr. Hoerst found that the paper "lacked a clear
formof question.” Hoerst Decl. § 6. He received 0% for the
second draft because Dr. Hoerst found that the paper "was not
focused on one clear issue and was not witten according to the
course guidelines.” 1d. 1 7. Dr. Hoerst gave Underwood two
extensions to submt the third draft of the paper, but it also
received 0% 1d. 9 8 Dr. Hoerst determ ned that Underwood had
not incorporated her cooments on the previous versions into the
paper, and the paper was nmuch the sane as the version he had
turned in previously. [|d.



version of the formal paper, and therefore received 0% for that
as well. Hoerst Decl. f 10. Underwood's overall average was 49%
earning himan "F" in the course. Hoerst Decl. { 11.

At sone point in early March, Underwood contacted
various nenbers of La Salle's adm nistration in order to explore
hi s options because he understood that things were not going well
in his Nursing Research course. Underwood Dep. at 121-31
Underwood testified that he was directed to an assi stant dean of
the nursing program Mary Dior, to whom Underwood expl ai ned his
problens. 1d. at 129-31. At that time, Ms. D or suggested that
he talk with Dr. Hoerst to see if she would let himw thdraw from
the course. 1d. at 131.

But Underwood did not neet with Dr. Hoerst until April
26, 2005 the final day of the course, and only then because she
had sent himan email on April 22, 2005 requesting that he make
an appointnent to discuss his paper. 1d. at 132-33, Ex. 15. It
was during this neeting that Underwood first broached the subject
of withdrawi ng from Nursing Research. [d. at 133; Hoerst Decl. ¢
9. Dr. Hoerst stated that he could not do so, id. at 138; Hoer st
Decl. 1 9, as the deadline for withdrawal was April 5, 2005. 1 d.
Ex. 6. Underwood al so requested that Dr. Hoerst extend the
deadline for his final paper and permt himto take the final
exam at sone |ater date. Course Decl. 1 9. Dr. Hoerst had
al ready granted Underwood two extensions on his third draft of
hi s paper, and declined to give himany nore tine to conplete the

course because of the "untineliness [of his requests], his |ack
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of class participation, and his poor attendance during the
senester."” 1d. 17 8-9

On February 15, 2005, Linda Kami k, a Caucasi an fenal e
nursing student enrolled in the sane program and Nursing Research
course as Underwood, wi thdrew from Nursing Research by filling
out a Notice of Course Wthdrawal formand handing it in to the
Dean's office. Hoerst Decl. T 12, Ex. 1. Kamik's transcript
reflects the withdrawal with a "W. 1d. 1In a later senester,
she once again enrolled in Nursing Research and passed the

cour se. | d.

C. Aftermath

After receiving the "D' fromDr. Peters, Underwood
spoke to her in an attenpt to change his grade, but she declined
his request. Underwood Dep. at 173-74. 1In a May 24, 2005
letter, La Salle notified Underwood that it had di sm ssed him
fromthe nursing program |d. Ex. 19.

Two days | ater, Underwood appeal ed his Pediatrics grade
to the Dean and Director of the Nursing Program but they, too,
denied his appeal. I1d. Ex. 20. At this point, Underwood
contacted Pennsyl vania State Representative Ronald G Wters and
wote to M. John J. Lynch, former Chairman of La Salle's Board
of Trustees, in an attenpt to have La Salle reinstate himin the
nursing program |d. at 151-55, 172-78, Ex. 22. In response to
the letter to M. Lynch, La Salle's Provost's Ofice investigated

Underwood's clains, but this resulted in no further action. | d.



at 178-86. Underwood did not attenpt to appeal his grade in
Nur si ng Research because he believed he "had no grounds.” 1d. at
172.

In his deposition, Underwood testified that he did not
believe that race played a role in the grades Dr. Peters or Dr.
Hoer st gave himon his exans and papers in their respective
courses. |1d. at 100-03, 138-40, 172.

1. Analysis®

*Summary judgnent is appropriate if there is no genuine
issue of material fact and the noving party is entitled to
judgnent as a matter of law Fed. R Cv. P. 56(c). 1In ruling
on a notion for summary judgnment, the Court nust viewthe
evi dence, and nmake all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U.S. 242, 252 (1986). Wenever a
factual issue arises which cannot be resol ved w thout a
credibility determnation, at this stage the Court nust credit
t he non-noving party's evidence over that presented by the noving
party. Liberty Lobby, 477 U S. at 255.

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.

Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp. , 475 U. S
574, 585 n. 10 (1986). Once the noving party carries this burden,
t he nonnoving party nust "cone forward with 'specific facts
showing there is a genuine issue for trial.'" Mtsushita, 475

U S at 587 (quoting Fed. R Civ. P. 56(e)). The non-noving
party nust present sonething nore than nere allegations, genera
deni al s, vague statenments, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cir. 1992); Fireman's lIns.
Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Gir.1982). It
is not enough to discredit the noving party's evidence, the non-
noving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nerely colorable or insignificantly probative evidence. See

Li berty Lobby, 477 U S. at 249-50. Also, If the non-noving party
has the burden of proof at trial, then that party nust establish
t he exi stence of each elenent on which it bears the burden.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).




Underwood clains La Salle discrimnated agai nst himon
the basis of race, gender, and disability, thereby violating his
rights under Title VI and I X of the Cvil Rights Act, the
Rehabilitation Act, Title Il of the ADA, and 42 U S.C. § 1981.
Underwood's original conplaint alleges only race discrimnation
under § 1981. Conpl. Underwood first asserted race
discrimnation under Title VI, gender discrimnation under Title
| X, and disability discrimnation under the Rehabilitation Act
and the ADA, in his response to La Salle's notion for summary
judgnent. Pl.'s Mem at 1.

We shall first consider whether Underwood can properly
assert his newy-m nted gender and disability clains, and then we
Will turn to the remaining clains and anal yze t hem under the

st andard announced in MDonnell-Douglas Corp. v. Geen, 411 U S

792 (1973) and Texas Dep't of Cnty. Affairs v. Burdine, 450 U S

248 (1981).

A. The Gender and Disability d ai ns

We construe Underwood' s assertion of gender and
discrimnation clains as a notion to anmend his conplaint. Leave
to anend "shall be freely given when justice so requires."” Fed.
R Cv. P. 15(a). Leave to anmend, however, is properly denied on
t he grounds of "undue delay, bad faith, dilatory notive,

prejudice, and futility."” Shane v. Fauver, 213 F.3d 113, 115 (3d

Cr. 2000). La Salle argues that we shoul d deny Underwood's

notion to amend his conplaint to include the gender and
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disability clainms because they are untinely and futile, and
anendi ng the conpl ai nt now woul d be prejudicial.

Underwood' s gender and disability clains are tine-
barred. As neither Title I X nor the Rehabilitation Act nor Title
Il of the ADA specify a statute of |[imtations, we apply the nost

anal ogous state statute of |imtations to the claim Goodman v.

Lukens Steel Co., 482 U.S. 656, 660-64 (1985). Oher courts

faced with this question have applied Pennsylvania's two-year
statute of limtations for personal injury actions, and we agree

with them Brougher v. Univ. of Pittsburgh, 882 F.2d 74, 78 (3d

Cr. 1989) (Title IX); Estrada v. Trager, 2002 W 31053819, *4

(E.D. Pa. Sept. 10, 2002) (Rehabilitation Act and ADA).
Underwood' s causes of action accrued when he was di sm ssed from
La Salle on May 24, 2005, and thus the statute of limtations had
run by the tinme he noved to add these clains on Cctober 17, 2007.
A plaintiff can still anmend his conplaint wwth an
otherw se tine-barred claimif that claimrelates back to the
original pleading, i.e., "the claim..arose out of the conduct,
transaction, or occurrence set forth or attenpted to be set forth
in the original pleading.” Fed. R Cv. P. 15(c)(2). To
determ ne whether the new claimproperly rel ates back, we nust
| ook "to whether the opposing party has had fair notice of the
general fact situation and | egal theory upon which the anendi ng
party proceeds.” Bensel v. Allied Pilots Ass'n, 387 F.3d 298,
310 (3d Cir. 2004).

The disability claimdoes not relate back. Underwood
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asserts he is disabl ed because he suffers from bad eyesi ght and
uses Ebonics®. Pl.'s Sur-reply at 5-6. Nothing in the original
conpl ai nt or anything said during Underwood' s deposition suggests
that he intended to bring suit on the basis of either of these
purported disabilities.’ Even construing all of Underwood' s
clains and statenents as liberally as possible for a pro se
plaintiff, he gave La Salle no notice that he would seek to bring
a disability claim Thus, the disability claimcannot relate
back.

Mor eover, Underwood's disability claimis futile. A
claimis futile if "the conplaint, as anended, would fail to
state a clai mupon which relief could be granted."” Shane, 213
F.3d at 115. To have a "disability” within the neaning of the
ADA or Rehabilitation Act, one nust: (a) have a physical or
mental inpairnent that substantially limts one or nore of her

major life activities;® (b) have a record of such an inpairnent;

°This is African-Anerican English, especially when
considered as a distinct |anguage or dialect with |inguistic
features related to or derived fromthose of certain Wst African
| anguages, rather than as a non-standard variety of English.
http://dictionary. oed. conifcgi/entry/003142827si ngl e=1&query_type=
wor d&quer ywor d=eboni cs&f i r st =1&max_t o_show=10

‘During the deposition, Underwood brought up disability as
the basis for a claimonly once, and then only to state that he
was aware of such a claimbut opted not to bring it. Underwood
Dep. at 180.

8To assess whether one is "substantially limted in a major
life activity," we consider "(i) The nature and severity of the
inmpairnment; (ii) The duration or expected duration of the
inpairnment; and (iii) The permanent or long terminpact, or the
expected permanent or long terminpact of or resulting fromthe
impairment." 29 C.F.R § 1630.2(j)(2). Notably, "[t]o rise to
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or (c) be regarded as having such an inpairnment. 42 U S.C. 8§
12102(2); 29 U.S.C. 8 705(20)(B). So understood, neither of
Underwood' s bases for disability, i.e., poor eyesight or use of
Eboni cs, anpbunts to a disability.

Underwood' s inpairnents do not substantially limt his
major life activities. Underwood asserts that he suffers from
inpaired vision due to his diabetes, but this inpairnent has not
affected his ability to work as a security guard or be a student
at La Salle. Underwood Dep. at 13-14, 30-31, Ex. 1. The only
negative effect of his reduced vision during his entire tine in
La Salle's nursing programwas that he had difficulty seeing the
di spl ay screen of the cal cul ator he was issued during one exam
Id. at 100-01. As to the other basis for Underwood's disability
claim-- his use of Ebonics -- at nost nakes himas disabl ed as
any one in the United States for whom English is a second
| anguage, none of whom woul d be consi dered "di sabl ed" under the
Rehabi litation Act or the ADA

A plaintiff could still sustain a disability claimif

he were "regarded as"?® disabl ed, but Underwood has not shown t hat

the level of a disability, an inpairment nust significantly

restrict an individual's major life activities. Inpairnments that
result inonly mld limtations are not disabilities." Kelly v.

Drexel University, 94 F.3d 102, 107 (3d G r. 1996) (quoting 2
EEQC Conpli ance Manual § 902, at 902-19) (enphasis added). In
ot her words, the ADA affords protected status "only [for]
extrenely limting disabilities." Marinelli v. Gty of Erie,
Penn., 216 F.3d 354, 362 (3d Cir. 2000).

ne is "regarded as" disabled if she or he:
(1) Has a physical or nmental inpairnment that does not
substantially limt major life activities but is
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La Salle regarded himas disabled. Nothing he said in his
deposition suggests that La Salle treated himas if he were
di sabl ed because of his poor eyesight or use of Ebonics. 1In
fact, Underwood' s underlying conplaint is that La Salle failed to
regard himas disabled and properly accommpbdate him As
Underwood' s purported inpairnents do not anmount to a disability,
nei ther the Rehabilitation Act nor the ADA nmandate any
accommodat i on.

The gender claimis a different story. Underwood
conpl ained that La Salle did not permt him a nman, to be excused
fromcertain classes but did permt Kamik, a wonan, to be
excused. Conpl. 1 5-7. Underwood also testified that he
bel i eves he may have been subject to gender discrimnation in
both Dr. Peters's and Dr. Hoerst's classes. Underwood Dep. at
101, 139. As such, La Salle was on notice about Underwood's
gender discrimnation claim and thus it does relate back to his
original conplaint.

We al so cannot say that Underwood's claimis futile.

He al |l eged that Kammik was permtted to w thdraw from Nursi ng

treated by a covered entity as constituting such
[imtation;
(2) Has a physical or nmental inpairnment that
substantially limts major life activities only as a
result of the attitudes of others toward such
i mpai rnment; or
(3) Has none of the inpairnents defined in paragraph
(h) (1) or (2) of this section but is treated by a
covered entity as having a substantially limting
i mpai r ment .

29 C.F.R 8 1630. 2(I).
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Research while he was not. Conpl. 1Y 5-7. Also, Underwood
testified that a woman in Dr. Peters's class was permtted to use
her own cal cul ator during an exam but he was not. Underwood Dep.
at 98, 100. Such allegations and testinony provide sufficient
factual basis to state a claimfor gender discrimnation.

But to grant Underwood's notion to anend his conpl ai nt
at this late stage of the litigation would pal pably prejudice La
Salle. D scovery has closed and La Salle has filed its notion
for summary judgnent. Although La Salle was on notice about the
gender claim Underwood testified that he believed he had a
potenti al gender discrimnation claimbut chose only to nove
forward on the race discrimnation claim Id. at 180. Moreover,
to permt Underwood to alter the very clains for which he seeks
redress would make all of La Salle's efforts for naught and
oblige us to go back to the begi nning. Underwood had anple tine
to bring, change, and develop his clains, but failed to do so.

He now fondly hopes that because of his pro se status he will be
permtted to dispense with the Federal Rules of G vil Procedure
and their concomtant policy concerns. W wll deny Underwood's
notion to anend his conplaint as it relates to the gender and

disability clains.

B. The Race Discrinmination daim

Underwood's remaining clains are race discrimnation
under Title VI and 8§ 1981, and we anal yze both clains in the sane

way. See Pryor v. Nat'l Collegiate Athletics Ass'n, 288 F.3d
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548, 562 (3d Cir. 2002). Wen a student-plaintiff does not
assert or cannot present direct evidence of discrimnation, then

his clains are subject to the fam liar MDonnell -Dougl as burden-

shifting analysis as adapted to the educational context. Manning
v. Tenple Univ., 2004 W. 3019230 at *4 (E.D. Pa. Dec. 30, 2004)

(citing Bell v. Onio State Univ., 351 F.3d 240, 252-53 (6th Cr.

2003)). Under this approach, the plaintiff nust first prove a

prinma facie case of discrimnation. McDonnel | - Dougl as, 411 U. S.

at 802; St. Mary's Honor Center v. Hicks, 509 U S 502, 506

(1993). If the plaintiff succeeds, then the burden shifts to the
defendant to "articulate sone |legitimte, non-discrimnatory

reason for the [student's dismssal]" MDonnell-Douglas at 802.

Then the burden shifts back to the plaintiff to show the reason

proffered is a pretext for discrimnation. ld. at 804.

1. The Prinmm Faci e Case

To establish the prima facie case, Underwood nust show

that (1) he is a nenber of a protected class; (2) he suffered an
adverse action at the hands of the defendant in the pursuit of
his education; (3) he was qualified to continue in the pursuit of
his education; and (4) he was treated differently fromsimlarly
situated students who are not nenbers of the protected cl ass.
Manni ng, 2004 W. 3019230 at *4 (quoting Bell, 351 F.3d at 252-
53). La Salle only disputes itens (3) and (4).

I n support of his clains, Underwood proffers three

contentions to show that he has presented the prima facie case.
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First, he notes that he was never given a witten or oral warning
that he should seek an inconplete or withdrawal from either

Pedi atrics or Nursing Research Second, he contends he did not
receive notice as required under La Salle policy that he was in
clinical jeopardy. Lastly, he argues that when he asked to

wi t hdraw from Nursing Research Dr. Hoerst did not allow himto,
but Linda Kami k, who was simlarly situated, was permtted to

wi t hdr aw.

Based on these facts, Underwood cannot show that he was
qualified to continue this program Underwood admtted that his
race did not affect the scores Dr. Peters and Dr. Hoerst gave him
on the exans he took and the papers assigned to him Underwood
Dep. at 100-03, 138-40, 172. Since the final grades in these
cl asses resulted fromwei ghted averages of the rel evant exans and
papers, race could not have been a factor in calculating the
final grades Underwood received. [|d. Ex 2, 13. As such, Dr.
Peters and Dr. Hoerst legitinmately gave Underwood a "D' and "F"
respectively in the course each taught, and according to La Salle
pol i cy Underwood was properly di sm ssed.

Under wood does not contest that these grades were
legitimate, but he argues that La Salle discrimnated agai nst him
by not counselling himto withdraw fromeither of these courses.
La Salle responds that it has no policy that requires or even
suggests that La Salle faculty should counsel students to
w thdraw fromclasses if they are in danger of failing.

Underwood, in response, points to the La Salle clinical jeopardy
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policy as one requiring that La Salle faculty notify students if
they are failing, but this policy on its face applies only to the
clinical section and not the in-class section of a particular
course. Def. Mem Ex. B at 21-22. Nowhere has Underwood all eged
or suggested that he was failing the clinical portion of any
course or that La Salle failed to informhimof that fact. As
such, the clinical jeopardy policy does not apply to Underwood's
situation.

Furthernore, Underwood testified that in March of 2005
Mary Dior, Assistant Dean at La Salle, told himto contact Dr.
Hoerst to see if she would I et himw thdraw from Nursing
Research, undercutting his assertion that no one counselled him
on wi thdrawi ng. Underwood Dep. at 131. It was Underwood who
failed to neet or discuss withdrawal with Dr. Hoerst until Apri
26, 2005, which was the | ast day of class and well after the
deadl i ne has passed for withdrawal. 1d. at 133, 138, Ex. 6;
Hoerst Decl. 1 9. W cannot fault La Salle for Underwood's
failure to act.

Underwood al so argues that even if La Salle did not
have to counsel himto withdraw, Dr. Hoerst could have given him
an inconplete in Nursing Research. But La Salle's inconplete
policy only applies to students who have been unable to conplete
the work assigned "for reasons beyond his/her control." Student
Handbook at 25; Undergraduate Catal og at 20. Underwood does not
point to any circunstances beyond his control that caused himto

fail to revise and hand in his Nursing Research paper or
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prevented himfromtaking the final exam Therefore, La Salle's
i nconpl ete policy does not apply to him

Even if Underwood coul d establish that he was qualified
to continue in the pursuit of his education, he cannot show t hat
he was treated differently than simlarly situated students not
in the same protected class. Underwood argues that Kamik, a
Caucasi an fermal e student in La Salle's undergraduate nursing
program was permtted to withdraw from Nursing Research while he
was not. However, Kamik is not a simlarly situated student.
Kammi k filed her wthdrawal with the Dean's O fice on February
15, 2005, well before the April 5, 2005 deadli ne. Under wood
Dep. Ex. 6; Hoerst Decl. § 12, Ex. 1. Underwood, on the other
hand, never filed for wthdrawal, and did not even broach the
subject with Dr. Hoerst until three weeks after the deadline.
Hoerst Decl. § 9. Since Kamik's withdrawal was tinely, she is

not simlarly situated to Underwood.

2. Pr et ext

Even if Underwood did establish a prim facie case, his

claimwould still fail because there is nothing in the record
t hat suggests that La Salle's proffered reason for his dismssa
is a pretext.

Assum ng Underwood was able to nake out a prim facie

case of discrimnation, La Salle nust offer a legiti mte, non-
discrimnatory reason for its decision to dism ss Underwood.

McDonnel | - Dougl as, 411 U. S. at 802; Hi cks, 509 U S. as 506. La
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Salle officially dismssed Underwood fromthe nursing program
because he had failed two classes in the sanme senester, and
according to La Salle policy this neant he could not advance and
had to be dism ssed. Underwood Dep. Ex. 19.

Once La Salle articulated a legitinmate reason, the

burden returned to Underwood. McDonnel | - Dougl as, 411 U.S. at

804. Underwood nust now point to evidence -- circunstantial or
direct -- fromwhich a reasonable factfinder could either "(1)
di sbelieve the enployer's articulated legitimte reasons; or (2)
believe that an invidious discrimnatory reason was nore |ikely
than not a notivating or determ native cause of the enployer's

action." Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr. 1994).

Under the Fuentes test, the evidence plaintiff proffers nust neet
a heightened "l evel of specificity" to survive summary judgnent.

Sinpson v. Kay Jewelers, 142 F.3d 639, 646 (3d Gr. 1998). |If

the plaintiff satisfies either prong of the Fuentes test, he

survives sunmary judgnent. Keller v. Oix Credit Aliance, Inc.,

130 F.3d 1101, 1108 (3d Cir. 1997)

Underwood can satisfy neither prong, and he does not
try. He presents no evidence suggesting either that the
proffered reason is unworthy of credence or that race was a
notivating factor for the decision to drop himfromthe program
| ndeed, La Salle has attached the tests Underwood took in
Pedi atrics and Nursing Research as well as the final paper for
the latter course, and these establish the basis for the grades

Underwood received. Underwood Dep. Ex. 3-6, 8-11, 14.
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Furthernore, Underwood hinself testified that he did not believe
Dr. Peters or Dr. Hoerst used race as a factor in determning the
grades on each of the exans he took or in determ ning the grades
on his final paper. 1d. at 100-03, 138-40. Thus, Underwood has
failed to produce any evidence that underm nes the reality that
La Salle has proffered a legitimte, nondiscrimnatory reason for
his dismssal, and so we nust grant summary judgnent in favor of
La Salle.

BY THE COURT:

/sl Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STARLI NG E. UNDERWOCD ) ClVIL ACTI ON
V. :
LA SALLE UNI VERSI TY NO. 07-1441
ORDER

AND NOW this 3rd day of Decenber, 2007, upon

consi deration of defendant La Salle University's notion for
summary judgment (docket nunber #10), plaintiff Starling E.
Underwood' s response, and the reply and sur-reply thereto, it is
her eby ORDERED t hat :

1. La Salle University's notion for summary
j udgnent is GRANTED; and

2. The Cerk of Court shall CLOSE this case

statistically.

BY THE COURT:

/sl Stewart Dal zell, J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STARLI NG E. UNDERWOCD ) ClVIL ACTI ON
V. :
LA SALLE UNI VERSI TY NO. 07-1441
J UDGVENT

AND NOW this 3rd day of Decenber, 2007, in accordance
wi th the acconpanyi ng Menorandum and Order, and the Court having
this day granted defendant's notion for summary judgnent,
JUDGVENT |'S ENTERED in favor of defendant La Salle University and
against plaintiff Starling E. Underwood.

BY THE COURT:

[s/ Stewart Dal zell, J.




